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1-003-0000

Chair. – Good morning, Ladies and Gentlemen. I will start our joint public hearing of the
Committee on Legal Affairs, of which our colleague, Mr Svoboda, is Chair, and the Committee
of Inquiry into Money Laundering, Tax Avoidance and Tax Evasion.

I give the floor to my colleague, Mr Svoboda.

1-004-0000

Pavel Svoboda (PPE), Chair of the Committee on Legal Affairs. – Thank you very much,
Chair. I should also like to welcome all the Members to this hearing and to thank the Panama
Papers Committee for accepting a joint hearing on this subject.

We are going to focus on the EU-wide protection of whistleblowers. Whistleblowing is an
essential element in a well-functioning democracy. The Committee on Legal Affairs (JURI),
and our rapporteur Ms Rozière, are in the process of drafting an own-initiative report on an EU-
wide protection for whistleblowers. Today’s hearing therefore comes at a very appropriate
moment. I will now give back the chair to Mr Langen.

1-005-0000

Chair. – I would now like to switch to my native language, German. We have interpretation in
all languages, the meeting is being webstreamed and is public. I would like to remind you that
Mr Svoboda, Chair of the Committee on Legal Affairs, and I are running this whistleblower
protection project jointly, so it also appears on the agenda of our committee. We are grateful
that the Committee on Legal Affairs is drawing up an own-initiative report. We will be looking
at Ms Rozière’s conclusions. I should like to welcome our two co-rapporteurs, Mr Kofod and
Mr Ježek. I see that three of the vice-chairs of the PANA Committee are here, so the most
important faces are present, even though there is not a huge turnout.

Welcome! I am glad that we are able welcome a number of experts today. Things being as they
are, we often discuss the issue of women’s representation on committees and other bodies. Only
35.8% of our members are women, but today we have five female experts. Five out of five!
100% women - that is very pleasing. Welcome, ladies.

If I may, I will welcome you individually. Vigjilenca Abazi, Assistant Professor at the
University of Maastricht – welcome! Charlotte Grass, Head of the Competition and Conformity
Unit, Vallourec Group – welcome! Cathy James, Chief Executive of the NGO ‘Public concern
at Work’ – welcome! Frédérique Berrod, Professor at the College of Europe, and Rosita Hickey,
Head of Strategic Inquiries in the Office of the EU Ombudsman, welcome!

1-005-5000

Thank you very much for being here. Normally we have a seven-minute slot for each speaker
to make introductory remarks. Thank you also for your written remarks, which we have in our
papers.
I would like to start with Ms Abazi.

1-006-0000

Vigjilenca Abazi, Assistant Professor, Maastricht University. – Thank you very much for
inviting me and for this kind opportunity to discuss today with you the current whistleblower
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rules in the EU Member States. My short presentation will consist of three main parts: I will
first offer a general overview of what the legal situation is in the Member States of the European
Union regarding whistleblower rules; I will then delve a bit in more detail into the features of
the legal framework in place; and then, lastly, I will discuss a bit the challenges and how we
should look ahead.

So without further ado, the main message that I would like to point out to you and to discuss is
the fact that we have a fragmented legal protection in Europe when it comes to whistleblower
protection, and this fragmentation is actually multi-layered. What do I mean by that? The first
layer of fragmentation is that we are generally lacking protection of whistleblowers. Not all
Member States actually have rules on whistleblower protection, and many of them only have
partial rules. Those partial rules mean that they are stipulated in the civil codes, criminal law,
corruption [legislation], financial acts, but they are not as such dedicated protections for
whistleblowers.

Just to give you a bit of a visual idea of what that means in practice, as we can see the majority
of Member States, 13 of them to be precise – and we can also see who they are – only provide
partial rules, and many of them actually do not have rules at all or very limited protection. Now
– and I will come back later to this when I discuss the implementation of these rules – just
because the Member State does have legislation in place, I want to stress that this by no means
necessarily implies that we do indeed see a comprehensive protection in practice. But legally
speaking, we are seeing in a way an improvement.

That is the good news, that in the past two years we have seen an increase and an expansion of
protection of whistleblowers in the Member States. For example, we have seen an expanding
of protection in France and Sweden in 2016 and 2017, we have seen new laws emerging in
countries like Slovakia, and discussions are being held also in the Czech Republic and in Spain
about new provisions of whistleblower protection. The general trend is to take whistleblowing
rules seriously and to take protections, and legal protections for whistleblowers as dedicated
laws, seriously too.

However, still what we see in practice – and this is the second tier of this fragmented nature
that I am talking about today – is that whistleblower rules have generally limited scope. That
limited scope means that the rules, like those in Romania, which is a fantastic law, are only
directed to the public sector, for example, leaving a big chunk of society, so an important
proportion of whistleblowers, not protected. It is also limited in field, we have Member States
who address whistleblowing in the field of finance or with corruption matters, but it is not
something that we see across the board. However, as we see from practice, whistleblowing
takes place in the health sector and on issues of environment that are very important. Having
these fragmentations in practice – not only whether there is an existing law or not, but if that
law exists, what it actually addresses – is another problem that we are seeing in the Member
States.

Of course, there are also good examples – I am not so sure you can see it here because it is a bit
unclear – but for example, I noted that Ireland and the UK have public disclosure acts which
are not limited to sectors or to fields, they protect disclosure as such, across the board.

My second point to share with you today is the features. Since the timing is short, I decided to
limit myself to the one of the most important discussions lately, and that is the channels for
reporting for whistleblowers. It has been noted that in order to create legal certainty for
whistleblowers, in order to create real accountability that results from whistleblowing, we need
to have clear reporting channels and this has also been noted in the Council of Europe
recommendations to Member States for them to stipulate laws on whistleblower protection.
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What we see generally as a trend is that Member States make it an obligation for whistleblowers
to first report internally within their organisation, within their employer. While this can be a
good thing, in the sense that this is also closest to where the problem is, what we see also in
practice is that it can also be sometimes counterproductive because the whistleblower is already
facing the negative consequences of his or her actions because of retaliation or change of
position, or we see that not enough is being done to actually take it seriously, to conduct an
overview, to conduct an evaluation of the reported alleged misconduct or wrongdoing.

What we see also is tiers of reporting, not only internally within the organisation, but also
externally with appropriate authorities or for example even the media. My point today,
especially in light of the discussions at the European level, is to reconsider this obligation and
to make it for instance follow Ireland’s example, which on the one hand does requires the
whistleblower to report internally, while also making clear stipulations of exceptions to that,
namely that in cases where the whistleblower potentially fears that there are repercussions, or
that no action will be taken, the whistleblower is also allowed to blow the whistle externally, to
an appropriate authority or even to the media. We see a similar example with the new Swedish
law applicable since January 2017.

Other important features are the confidentiality of the identity of the whistleblower, as well as
protection from retaliation. These are two very important elements that a good practice, a good
law, should stipulate and we see divergences on these matters as well. Not all Member States
actually provide for the confidentiality of the whistleblower in their regulation. Another
important question is, does the whistleblower actually have access to independent confidential
advice? We see an interesting example in this regard in the legislation in the Netherlands: they
have an appropriate separate body that does offer whistleblowers advice, when it comes to who
they can report to, on what are the consequences, what are the legal protections that they face.

And lastly, an important aspect is the monitoring review and evaluation. This links to my last
and final point about the application of these laws, even those comprehensive rules that we
have: that in practice we see that they are not always being applied, either because they are not
known in the private sector – a recent OECD study showed that 83 % or about that number, do
not even know that they have a channel to report internally – or because the law is not being
really much applied in practice. The evaluation and the review process should also be important,
moving away from just merely a good law on paper but actually having a good practice of
protection of whistleblowers.

1-007-0000

Chair. – A very interesting presentation, especially on the best practice example for Ireland.
Now I would like to give the floor to Charlotte Grass.

1-008-0000

Charlotte Grass, Head of Competition and Conformity, Group Vallourec – Thank you for
inviting me to take part in this morning’s hearing to present the business viewpoint. I am here
as a representative of Vallourec, a French industrial company that specialises in steel tubes. I
am also speaking on behalf of AFEP (the French Association of Large Companies), which
represents 118 of the biggest French companies, with a total workforce of 8 million throughout
the world and a total turnover of EUR 600 billion.

What I was hoping to emphasise this morning is that we are in favour of having an EU-level,
cross-sectoral statutory instrument because, in our view, it offers several advantages.

As we have just heard, the existing provisions in the Member States vary widely and it is
important for European companies with branches in several EU countries, which have to put in
place internal processes for establishing reporting channels and protecting whistleblowers, to
be able, in practice, to comply with the different sets of rules.
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An EU-level instrument would have the further advantage of making for easier recourse to
European laws vis-à-vis countries like the USA, avoiding the scenario where such countries felt
entitled to assume a policing role because our systems for whistleblowing were at odds with
their blueprint.

However, the criteria of eligibility for protection as a whistleblower must be framed very
precisely, so that the requisite processes are workable in practice.

On the definition of a whistleblower, I would refer you to the Sapin II Act, passed in France in
December 2016, which introduced whistleblower status as applicable in all sectors and which,
subject to certain reservations, could be a good starting point for an EU instrument.

We think it is important that a whistleblower should be an employee of the company on whom
he or she blows the whistle, and should not have any personal interest in the matter in question.
We are not in favour of any financial incentives. It would also seem important, in the interests
of avoiding abuses, that the whistleblower should be acting in good faith (as is now required
under French law) and should have substantive knowledge of the facts of the case – this with a
view to preventing in-house rumour-mongering.

As to determining what whistleblowing can cover, we are in favour of a definition applicable
to all sectors but confined to serious breaches of the law, potentially in many different fields:
competition and environmental law, for example, or anti-corruption or labour-relations
legislation.

On the question of reporting channels, we think it is important to have a tiered approach.
Initially, an employee would thus have a means of reporting the issue in house (under the
French system that is now a requirement). Provision for that could be introduced in parallel
with certain due-diligence rules for companies’ handling of such reports: they would be
required to acknowledge that they had received the report, to observe time limits and to address
the matter reported. Only if the company failed to do those things could the employee take the
next step of approaching administrative bodies, public authorities or the courts; and only if
those avenues also led nowhere could he or she could go public with the information.

My final point is about how reporting processes are to be put in place. Companies come in
many different types and sizes, they operate in different sectors and their levels of resources
differ. So it is important, while imposing on them, as I have suggested, a number of due-
diligence requirements, to allow them scope to introduce processes tailored to their
circumstances, thus making for greater internal efficiency in terms of arrangements for
reporting, communication and keeping employees informed.

In conclusion, it is desirable that companies should set up such systems and should be in a
position to conduct in-house investigations. These could lead to the imposition of penalties
within the company or to the reporting of offences to the police or the courts. One thing we
consider important, which is not a feature of the French law, is that companies and their legal
services should enjoy a form of privilege, under the law, so they can conduct appropriate in-
house investigations.

1-009-0000

Cathy James, Chief Executive, Public Concern at Work. – Good morning everyone. I would
like to thank the Committee for inviting me to give evidence today.
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I work for a charity called Public Concern at Work. I am going to say a little about our work
because we deal with nothing but whistleblowing. We focus solely on how we can help
individuals to speak up about wrong-doing, malpractice or risk within the workplace.

We were set up almost 25 years ago on the back of huge corporate scandals, public disasters,
things like the collapse of the big BCCI bank, Enron, the Maxwell pension scandal, rail crashes
and the Zeebrugge ferry disaster. In all the public inquiries that looked at what went wrong
when those disasters or those collapses happened, it was clear that staff had known about the
issue. People within the workplace had known about the issue and had either been too scared
to speak up because of the culture that was prevalent within that organisation or they had spoken
up and been ignored and opportunities to prevent the disaster and the damage had been lost.
The founders of the charity looked at that problem and saw that there was a gap in helping to
give advice to individuals who were in that situation, who witnessed malpractice within the
workplace and were unsure whether or how to raise that concern, who to go to, where to go,
when to do it, and how to do it. At the heart of our organisation is an advice line that advises
individuals, and we have advised over 25 000 whistleblowers in that time. That is in the context
of around 36 000 requests for advice, so we do ‘discriminate’ if you like around issues that
involve a public interest issue. 25 000 people have come to us for advice, and the aim of our
advice is to get the individual help to get the information to somebody who can do something
about that wrongdoing and, if they do not do something, there is some accountability.

Examples are the selling out-of-date food, fraud in the testing of supermarket ready meals,
AIDS testing of staff without consent in a retail environment, changing kill dates on meat, use
of catheter tubes as breathing tubes, reusing single-use equipment in hospitals, and anaesthetic
systems turned off to test medical students’ reactions on a live patient. We really see the
underbelly of corporate life in the UK. We see where organisations get it wrong and how they
try to get away with it: money scams, consumer scams, mis-selling, cheating in exams, abuse
in care and hospitals. We do also see cases where individuals are listened to but, tragically,
three quarters of the people who come to us are saying that nothing is being done about the
concern. That is why they come to us for advice.

So we really tried to plug the gap and help individuals to consider their options and to be good
messengers so that they are listened to. We do advise on the law and we have the Public Interest
Disclosure Act on the statute books in the UK since 1998. But pursuing the legal options is only
one part of the advice we give. It is obviously important for somebody to have a right should
things turn out badly, but we are focused on practical advice. Seventy percent of our staff in the
charity work on the advice line – it really is at the heart of what we do – but we also work with
organisations and try and help them to think about how whistleblowing fits into their risk
management and governance structures. That is why this is a cross-sector issue, because any
organisation should see somebody who speaks up as a gift. They are telling you that something
is wrong within your organisation; you should have the structures and the facilities to listen to
them and to do something about that wrong-doing and to protect them throughout the process.
So getting organisations to see that this is in their best interests and how it fits in those
mechanisms has always been a big aim of the charity as well.

With recent scandals in almost every sector – scandals in banks, in healthcare, in manufacturing,
the horsemeat scandal, the Volkswagen scandal, tax scandals – it can sometimes feel as though
nothing really has changed and the work that we do is as important now as it was when we were
set up 25 years ago. However, I do think we are in a different social and legal landscape now.
There is much more interest in whistleblowing, perhaps because of the speed and ease with
which information is exchanged on social media in the internet age. The power of the
corporation in the global market also makes it really important that whistleblower protection is
cross-border and comprehensive.
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We are dealing with an imbalance of power here, and we need individuals to have some way to
challenge that power and speak truth to power. Huge leaks also make this something that I do
not think is well understood amongst the general public so there needs to be work on public
awareness of this issue. That is something that is really missing within the UK. Our government
has sat back, had a law on the statute books, and not done very much to promote it. One of the
questions that the Committee put concerned public awareness. It is absolutely essential. Only
26% of UK workers know there is a law that protects them. That is a huge missed opportunity
so really, when this piece of work go through, make sure that awareness is there.

We also know that the typical whistleblower is not the whistleblower that you read about in the
media. The typical whistleblower is somebody who tries once or twice and then gives up. That
is the evidence from our advice line. So organisations have a small opportunity to capture that
information, to prevent the disaster and damage, and to protect the public interest.

Worryingly, it is only on the third attempt that somebody tries to speak up that anything is done
about the concern. So there is a real gap in relation to organisations listening to their staff. In
the UK, there are initiatives in the financial services market and in the health sector to try to
close that gap and put in more mechanisms, but one of the criticisms of the law in the UK is
that it just provides a right to an individual to compensation and so relies on an individual
enforcing a right, rather than having any requirements on organisations. In particular, there is
nothing really on regulators. Individuals are encouraged to go to the regulatory frameworks
within the law but there is nothing that regulators are required to do when they receive that
information, so there is a huge gap there.

I would argue that the definition of a whistleblower should really be looking at the information
that is disclosed rather than some attempt to define someone as a whistleblower. The trigger of
the protection is the disclosure of information about public interest information, wrong-doing,
risk or malpractice. The burden of proof should be as low as possible and it should be on the
employer and advice – I would say this wouldn’t I – is absolutely essential. People do not wake
up in the morning and decide to be whistleblowers. They witness something in the workplace,
they speak up and then things start to unravel. We do need to help them.

1-010-0000

Frédérique Berrod, Professor, College of Europe – Thank you for your invitation and for your
attention. The aspect I propose to explore is the legal basis for European Union involvement.

I would point out that the concept of whistleblowing is increasingly evolving, both at Member
State level and in the Council of Europe. The latter is much more widely regarded nowadays as
a democratic protagonist, denouncing instances of dysfunction in administrative bodies or
institutions generally, and it is thus on the side of ‘ethical’ whistleblowing.

From an EU perspective, the problem clearly lies in the diversity of national approaches. There
are not only different ideas about what protection means but also very different levels of
protection. The approach to the problem within the EU is somewhat piecemeal: provisions for
protection have certainly been introduced but most of them are sector specific. So a cross-
cutting approach would mean introducing whistleblower protection EU-wide and closing an
apparent gap in the law.

Another important aspect is the introduction of formal procedures in line with European Court
of Human Rights case law.

Identifying the right legal basis for this cross-cutting approach is a very real difficulty at EU
level. As I see it, in legal terms, an approach based too heavily on the protection of freedom of
expression and democracy would be problematic, if not impossible, certainly as the Treaties
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stand at present. The cross-cutting approach could, however, be based on Article 114 of the
Treaty on the Functioning of the European Union (TFEU), on the internal market, and there
would be some advantages here in terms of decision making: for example, the requirement in
Council would be for a qualified majority, making it easier to resolve differences between
Member States in terms of approach.

The problem with Article 114 TFEU will be the need to demonstrate that EU-level protection
for whistleblowers can enhance the functioning of the internal market.

Another potential legal basis is Article 352 TFEU, the so-called ‘flexibility clause’ which
allows the EU to act, within its remit, where it does not necessarily have all the requisite powers.

Article 352 could not, however, be used on its own, as it refers to action within the framework
of Union policies: it would have to be used in association with Article 114 so that EU-level
measures could be taken.

The combined-basis approach could be useful in allowing the definition of a whistleblower to
be expanded and whistleblowers’ rights to be determined at Union level. Under the Council of
Europe approach, these would comprise the right to confidentiality, the right to have a case
investigated efficiently and to have effective action taken by the company or by public
authorities, the whistleblower’s right to be kept informed as to follow-up, and the right to
arrangements for preventing reprisals, particularly at company level.

In combination, Articles 114 and 352 would provide a basis on which to argue that the
protection of whistleblowers is part of what could be termed European corporate governance.
This could be posited as a prerequisite for companies’ benefiting fully from the internal market,
following, mutatis mutandis, the same logic that informs recital 8 of the Trade Secrets
Directive. Opting for that course could also facilitate the development of an approach with a
certain extraterritorial dimension, given that companies in the EU are increasingly being
confronted with either international or third-country-specific requirements in relation to
whistleblower protection – an example of the latter being the US approach, with the
consequences it has had for transnational companies.

The potential difficulty with an EU approach lies in the issues around the principle of
subsidiarity. While the problem here is not the legal basis as such, subsidiarity is, as we know,
high on the agenda in any discussion of EU legal provisions. It will obviously be important to
consider how an EU-level initiative connects with legislation in the Member States, especially
those which have taken a comprehensive approach. What the EU could do, in my view, is to
define a basic set of universally applicable rights, which would not prevent certain Member
States from going further.

With regard to the proposal for a European compensation fund, there could be a conflict there
with the principle of subsidiarity. The problem with an EU-level fund to compensate
whistleblowers whose rights had not been protected is that the Union would find itself having
to take sides, and that idea really looks like a non-starter.

It is also important not to overlook alternative approaches. While choosing the route of
legislation certainly has its merits, there may also be a certain case for seeking EU-level
guidelines – building a sound argument for the concept of corporate governance and
strengthening its democratic legitimacy. For me, that is an important consideration both at EU
level and in all the Member States.
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1-011-0000

Rosita Hickey, Head of Strategic Inquiries Unit, EU Ombudsman’s Office. – Mr Chair,
honourable Members, thank you for inviting the Ombudsman’s office here this morning to talk
a little bit about the work we have done in this area. I will start by just talking very briefly about
the role and mandate of the European Ombudsman. The Ombudsman is of course elected by
the European Parliament, and you elected Emily O’Reilly in 2013. We investigate
maladministration in the EU institutions, bodies, offices and agencies, either on the basis of
complaints or on the basis of own-initiative inquiries. As inquiry teams, we have the power to
inspect all documents within the institutions and to call officials to testify, to provide testimony,
if needed. We use our powers to inspect documents on a regular basis and we enjoy very good
cooperation from the institutions in terms of carrying out inspections; they facilitate this type
of work on a daily basis.

Over 90% of our inquiries are based on complaints and of course Members of this House,
Members of this Parliament, can lodge complaints to the Ombudsman if for example they would
like public access to EU documents, and the institutions comply with around 85% to 90% of
the Ombudsman’s recommendations. So that’s just generally about our work.
On the topic we’re here to discuss today, I will indeed talk, as you said, Mr Chair, about the
Ombudsman’s strategic inquiry, but I will also talk a little bit about our own experience as an
administration in drawing up rules on whistleblowing and also, and equally importantly, about
our experience in handling complaints from whistleblowers and the type of cases that people
bring to the Ombudsman.

One of Ombudsman Emily O’Reilly’s first strategic inquiries was on this specific topic of
whistleblowing; the context was in part the EU’s first anti-corruption report, and that report
noted that ‘whistleblowing faces difficulties given the general reluctance to report such acts
within one’s own administration and fear of retaliation’.

In this regard building an integrity culture within each organisation, raising awareness and
creating effective protection mechanisms that would give confidence to potential
whistleblowers, is key. This struck the Ombudsman and she felt it was important to follow up
on this, but at the same time the new EU Staff Regulations had entered into force in January
2014 and they contained some very important provisions in Article 22c, and I list them here.
The provisions covered: the need to provide information to officials on the handling of matters
reported by them; the protection of the legitimate interests of those officials and of their privacy;
and the procedure for handling complaints by officials concerning the way they were treated.

I think the importance of these provisions was really evidenced by the Ombudsman’s
experience handling complaints, because most cases dealt with by our office came from
individuals who alleged that they hadn’t been taken seriously, that their administration had not
adequately followed up on the reports, that they had not been kept informed of any follow-up
action; in other words, they had very little feedback as to whether they were right to blow the
whistle in the first place or not. And I think what Cathy James said shows that this also takes
place, or is also a problem, in the Member States, or in the United Kingdom at least. And finally
whistleblowers came to our office if they faced retaliation.

So given these new provisions the Ombudsman first and foremost felt it was particularly
important for her Office to take the lead in drawing up internal rules and we were guided by the
elements listed here: that an effective whistle blowing policy should deter and detect
wrongdoing before it’s too late; that it should demonstrate that senior management really does
want to hear about the concerns that people have early on and that it will respond appropriately;
it should signal to staff exactly how to raise their problems, so that the procedure is totally clear;
it should reassure staff that they will be protected if they raise concerns; it should also indicate
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that there are safe external routes and what they are, in particular the European Anti-Fraud
Office; and it should reduce the risk of wider public disclosures if possible.

Because staff are the very people who have to use these rules – and we’re talking about
everybody from the head of the organisation, to lawyers, to secretaries – the Ombudsman felt
it was really important that every member of staff really understood the rules, understood and
felt ownership of the rules, so that everything was clear. So the Ombudsman consulted the Staff
Committee, we consulted our data protection officer and the European Data Protection
Supervisor, because of the privacy implications, we put the rules out for public comment – and
your organisation, Cathy, responded – and we took those points on board and finalised rules
and again went back to staff and to the Staff Committee to check that they were on board with
the rules.

I won’t go through the details of the rules, they’re available on our website and I’ve responded
to the questions that the committee has put, but we do include definitions, we include the
procedures, we include important elements such as the fact that the whistleblower will be
protected, that it is important not to abuse the procedure, the rights of persons implicated and
all of those various elements.

So after we had got our own house in order, the Ombudsman asked the other EU institutions
and bodies what they were doing and we found that only two of the nine institutions that we
looked into had actually rules in place – that was the Commission and the European Court of
Auditors – but shortly after the Ombudsman had closed her inquiry, all nine institutions had
introduced rules, including the European Parliament.

So we didn’t look in detail at the substance of each and every institution’s rules, but for that
reason we think it’s particularly important to have been invited here today, because that could
be a potential next step for the European Ombudsman: that we actually talk to the various
institutions about their experience in implementing these rules; and we thank you for inviting
us here today, so that we can see how to follow up on that.

1-012-0000

Chair. – Thank you, Ms Hickey. We have been given an excellent survey of the topic, from
Prof Abazi’s general overview to the examples given by Ms Grass in France, Ms James in
Britain, Prof. Berrod on the legal bases, and on practice in the EU institutions, particularly from
the Office of the European Ombudsman. Many thanks for this.
We will now start our round of questions, and I will hand over the chair to my colleague.

1-013-0000

Pavel Svoboda (PPE). – Thank you very much. After having heard from the experts, it is now
over to the Members to speak, and the first is Virginie Rozière for five minutes maximum.

1-014-0000

Virginie Rozière (S&D), rapporteur, Committee on Legal Affairs – I will try to use my five
minutes to the full as I have several questions for the speakers.

I would like to ask Ms Abazi about the state of the law in the various Member States, and
Ms James might also have something to say about that, as she has practical experience in
helping whistleblowers and she touched on issues in relation to a definition. With regard to the
definition: should it depend on the nature of what is disclosed, the type of misconduct,
misappropriation or fraud; or should it focus instead on what the whistleblower is aiming to
achieve, and should we explore the concept of public interest and try to take the very broadest
approach so as to cover as many scenarios as possible? The idea here would be to go for a
definition that is sufficiently detailed to distinguish between a situation of ethical
whistleblowing and other situations – that of information leakers, for example – without being
overly prescriptive as to the whistleblower’s intentions or the type of information disclosed.
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Then there are the arguments around the question of good faith. That is a necessary concept in
relation to those cases where a whistleblower has acted in good faith but the disclosures are
subsequently not proven. Where a person reasonably believes he or she is disclosing
information about misconduct – and is thus acting in good faith – but the situation is actually
different from what was disclosed, I think there should be provision for protection in such cases
too. So while good faith may not necessarily feature in a definition it should be a criterion for
access to protection.

My next question is to Ms Grass, who expressed certain wishes or recommendations in relation
to our future work: I would like to have heard what is actually happening in practice within
companies; what is working and what is not working; and how, in a more or less prescriptive
way, can we try to promote the best possible in-house arrangements? The fact of someone
coming forward with information may represent an opportunity for a company. What are you
doing to see that the best possible use is made of such information to improve companies’
internal functioning?

You will, of course, understand that I take a different view from you on the need to confine
disclosures to actual breaches of the law. The discussions about tax evasion that this Parliament
has been having for the past three years would never have taken place if whistleblowing was
only deemed legitimate when it concerned unlawful activity.

Lastly, I have two questions about the legal basis. What we have heard has been very
enlightening. This is one of the areas of difficulty that we face and we need to identify clearly
what the options are. The ‘internal market’ approach is interesting, and it may offer greater
flexibility, but justifying such a basis will not necessarily be easy. For our part, we have also
been exploring the possible use of the theory of ‘implicit competences’: is that a feasible
approach, in your view? True, it is definitely more complicated and more politically sensitive,
but might it be another avenue worth pursuing? If we are considering more or less every option,
is that one which you regard as potentially interesting?

My final question is to the EU Ombudsman’s representative: if we manage, as we hope to do,
to produce a set of proposals for a functional, EU-level system of protection, could an extension
of the EU Ombudsman’s remit be envisaged, going beyond oversight of the EU institutions, to
which it is strictly limited at the moment, to include coordination of the authorities responsible
for receiving whistleblowers’ disclosures, and coordination of a network to which
whistleblowers could turn for resources and support? Do you think those responsibilities could
be incorporated into an extension of the EU Ombudsman’s remit?
1-015-0000

Jeppe Kofod (S&D). – I will be brief in my questions, so there will be room for answers. First
of all I want to say that as the PANA Committee we are only sitting here because ‘John Does’
are out there revealing illegal practices, maladministration and so on. I think that is very
important; it is one of the most fundamental issues we are talking about, when we talk about
whistleblowers. You all alluded to the fact that we live in a mess in Europe, both with the
standards of Member State protection and also on the EU level, so there is big room for action.

My questions will be, first of all, do you have some examples of where we see the best practices
– country-wise, you mentioned some of these in the written responses, but I want to see that –
and also the worst practices? That is my first question. This would also be very interesting when
it comes to a company level. I mean, if you look at the case with LuxLeaks, the whistleblower
journalist and the employee were brought to trial and convicted, while the company itself only
faced limited repercussions. Can you also point to best and worst practices on a company level?
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Finally, and I will stop here, it was very interesting, Ms Berrod, what you talked about on the
legal basis for a horizontal approach on the EU level. Can you elaborate on that? How much
can we have an EU-level framework for better protection of whistleblowers and how much
could we then require Member States to have some kind of regulation that could change their
own legislation nationally to ensure better protection nationally. Where do you see the limits
and possibilities in that regard?

1-016-0000

Petr Ježek (ALDE). – If we take into account how the Panama Papers revelations were made,
I think that one of the big issues is the anonymity of reporting or whistleblowing.

I have a couple of questions for our guests: for Professor Abazi, on compensation to
whistleblowers – be it psychological assistance or financial assistance, and the differences
between the Member States; for Mrs James, on whether people are actually aware how to blow
the whistle and what can be done to facilitate whistleblowing; for Professor Berrod, on the
balance of the burden of proof between whistleblowers and employers; and for Mrs Hickey, on
how the EU institutions have adopted and upgraded their internal rules and how they are
implemented.

Mrs Grass has already spoken about the internal mechanisms, so I don’t have any questions for
her.

1-017-0000

Cathy James, Chief Executive, Public Concern at Work. – Thank you, Virginie. You raise
some very important points around the definitions within statute that have definitely been issues
that have been grappled with in the UK law. One way of looking at the public interest, and
therefore the definition of wrong-doing, is the categories of wrong-doing that are incorporated
in the legislation, and the Irish legislation and UK legislation have that approach – so a breach
of a legal obligation, a criminal act, a danger to health and safety, a danger to the environment
or a miscarriage of justice.

That was an attempt to define the sorts of issues that individuals may think twice about raising,
because they are serious issues, so serious malpractice, and therefore to put some framework
around what the public interest is. That hasn’t worked in the UK, and the law has recently
changed because it was so broad that any employment dispute was being put into a legal claim.
So the Public Interest Disclosure Act was losing credibility across parties because it was seen
to be something that was used in every single employment dispute. So the government put in a
public interest test, and we have just had a hearing last week in the Court of Appeal on what
that means. I think it’s a difficult test to expect an individual to understand; it’s the only place
in UK law where an individual is expected to understand what the public interest is.

My real plea to you in doing this is to have an illustrative list in your directive, which shows
the types of things in question and allows for development of the law. If we have something
that is meant to be closed, then people like tax whistleblowers, those on the ethical issues, will
not be covered. This needs to be very broad protection which is based on the reasonable belief
of the individual at the time they make the disclosure. So you have to have a very broad
approach on that.

You mentioned good faith as well. That is something that has also caused enormous problems
in litigation in the UK, because the company will say, ‘yes, you made a protected disclosure
about wrong-doing; we’re not going to look at that. You didn’t do it in good faith; it’s all about
you and your actions as a whistleblower’. Then, the individual is fighting on every front. It was
used as a real weapon in litigation, and it has now been removed. It is no longer a requirement
for getting protection, but it is a requirement for compensation. So if the company can prove
that you were not acting in good faith, then compensation can be reduced, but it isn’t that sort
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of bar to protection. The reality is, in some of these situations – when you are walking into a
dispute and where the information you have disclosed is not welcome and you have been thrown
out of the company or treated badly because you have disclosed serious wrong-doing – that
there will be issues of dispute; there will be mal fides amongst the parties, because you are in
dispute.

Also, when employment relationships start to unravel that’s the point at which people say
things. We tend to ignore the actions of people we like and speak up when it’s somebody that
we don’t like. That is human nature. So bad faith is very easy to throw at a whistleblower, and
I would really suggest you think carefully about how that is put into the legislation.

I think probably that’s enough from me on this, and I can answer other questions.

1-018-0000

Pavel Svoboda (PPE). – Would you like, Madam, to also answer the question from Mr Ježek
on the different ways?

1-019-0000

Cathy James, Chief Executive, Public Concern at Work. – On whether people are aware on
what can be done to facilitate whistleblowing? Well, as I said in my short intervention, we work
very hard to try and get organisations to do this better, because if organisations do this better,
they are promoting the issue themselves.

One of the things we did in 2013 was a piece of research with the Whistleblowing Commission,
and that has a code of practice in it to help organisations to promote this. Because in the end, if
we’re looking at this as a workplace issue, then organisations have a vested interest to get this
right. But it’s definitely been missing in the UK approach to the legal protection to have any
public awareness, and I think that’s another thing, as I said, that would be really important.
1-020-0000

Vigjilenca Abazi, Assistant Professor, Maastricht University. – I would like to thank the
rapporteurs and the co-rapporteurs very much for their questions. As there are quite a lot of
elements and we are under time pressure, I will try my best to answer all the concerns and
questions that you have raised.

Ms Rozière, you mentioned the differences in the Member States and that is very prevalent. I
think the added value in addressing the principle of subsidiarity for the European Union, which
is a legal requirement, is precisely adding to the legal certainty that the EU can offer. This brings
me to a very interconnected point, which was also mentioned, namely what approach the EU
can adopt. Indeed, adopting a sectoral approach will only increase this fragmentation and so it
is actually counter-productive to what the EU would like to do in the Member States at EU
level, as opposed to actually increasing legal certainty and increasing protection across the
board.

This brings me to the question of the legal base. I have actually been dealing with this for the
past two years and a comprehensive report was published a month or two ago where I discussed
the question of the implied powers that you have also raised very explicitly. But just for a broad
discussion, now what we are also seeing very clearly in the jurisprudence of the Court and, of
course, in the Treaties is that implied powers must have a hook in the Treaties and has actually
only be there to broaden the scope of the powers that the EU already has.

When we look at the powers that the EU has, and I have been doing a detailed overview in
terms of all the variety of articles that can be looked at from issues of the internal market –
which was mentioned earlier by Professor Berrod – to questions of actually protecting workers,
then perhaps ideas differ, but the question is whether we going to approach the protection of
whistleblowers in the field in which this is taking place – so public disclosure taking place in
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the private sector – in which case Article 114 could be handy, or do we actually want, as the
EU, to protect workers or any whistleblower because of the act of disclosure as such, regardless
of the sector in which they are basing this? This is where Article 114 falls short because it limits
itself only to the private sector. It cannot render itself wide enough also to cover public sector
workers. We can have a detailed discussion, but I am happy to share the legal advice that has
already been prepared and that shows in a clear way the question of applied powers and the
pros and cons for each legal basis.

Going back to the question on the best and worst practices, as an academic I feel a bit
uncomfortable naming and shaming, but what I can say more broadly – as I also said in my
intervention – is that it is not just a question of whether the law in itself is good enough. We do
see these laws in the European Union but, as Cathy explained from a practice perspective, it is
actually how far these laws are implemented and what the gaps are that we see in practice. In
the efforts of the EU, I think the most there is to learn in this regard is not only which Member
States are doing the best job legally-speaking, but perhaps looking at which practice is the best
to follow. Sometimes this can happen even in countries that do not have dedicated rules, like
for example, Denmark. There are still procedures in which there can be reporting, although we
do not see comprehensive protection of whistleblowers in law as in other countries.

Lastly, with regard to the question on compensational differences, it is indeed the case that not
all Member States that provide dedicated protection offer compensation for whistleblowers.
This is again very much a diverging point on the legal framework. For those Member States
that only provide partial protection, if the protection comes from a civil law or criminal
perspective, there is a whole different legal route that can perhaps be used to file for liabilities
and claims, but not necessarily from whistleblowing as such in particular. I think that is
something to be looked into at EU level, although I do share the concerns of the previous
speaker that it is perhaps a bit more delicate to do this type of compensational funds at EU level.
I also said this in my written answers to the Committee, so you also have that in your materials.

1-021-0000

Frédérique Berrod, Professor, College of Europe – I will try to reply concisely to what are
rather complex questions.

On the matter of the legal basis and the theory of ‘implicit competences’: my reservation here
is that in order to have an implicit competence you need an underlying basic competence. I see
a degree of difficulty there because there is a risk of getting into arguments around freedom of
expression, and the EU is not empowered to pursue a freedom-of-expression policy – despite
the fact, of course, that freedom of expression is one of the rights protected by the Charter of
Fundamental Rights of the European Union.

That is why I have tended to look more to the flexibility clause, where there is scope for broader
interpretation while keeping within the bounds of the EU competences. I believe this is
important because it is clear from the Council of Europe’s deliberations that Member States
tend to get tense about a certain line of argument here, even though the concept of competence
sharing has not necessarily featured in the Council of Europe’s thinking.

As to the burden of proof: if it is decided that whistleblowers’ rights are to be protected at EU
level, then the burden of proof must rest with the company, otherwise the whole system of
protection gets very complicated. It is reasonable to ask (subject to the reservations Ms James
rightly highlighted) whether the burden of proof might be reversed in cases of bad faith, but I
see that as a risky approach for the reasons she outlined.

Lastly, the obligations incumbent on Member States could be imposed by means of a directive.
There would be an obligation to protect whistleblowers and a basic set of rights, the principle
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of which has already been discussed at the Council of Europe, as well as a tiered set of
procedures for making disclosures – not least in order to meet European Court of Human Rights
standards. The key questions are about finding the right approach to defining what constitutes
a whistleblower, and the right way to raise public awareness about whistleblowers.

1-022-0000

Rosita Hickey, Head of Strategic Inquiries Unit, EU Ombudsman’s Office. – Yes, thank you.
The two questions I retain are in terms of the Ombudsman’s mandate and in terms of following
up specifically on what the EU institutions are doing now that the rules are in place.

For Mr Ježek, in terms of the Ombudsman’s mandate, it is set out in the Treaty. It is already
quite broad and the Ombudsman is always ready to entertain ideas to enlarge the mandate,
provided they would come with sufficient resources, of course. At the moment we are in the
opposite situation where the Ombudsman just this week has written to the incoming Estonian
Presidency about what seems to be an attempt to limit the Ombudsman’s mandate in the area
of the European Public Prosecutor’s Office, so we’re facing a different situation there.

We are always ready to entertain ideas to extend the mandate but in this particular area, I am
not sure it is absolutely necessary. We already have the role, of course, of dealing with
complaints from whistleblowers, as I mentioned, who feel they haven’t been taken seriously
within their own organisation or who feel they’ve faced retaliation, so that’s the main chunk of
the types of complaints we get in this area. We already get those complaints but we don’t get a
lot. This might be – in response to Mr Ježek’s question – because things are working very well
within the EU institutions and whistleblowers are dealt with very well and don’t feel the need
to escalate their cases to the Ombudsman; or it could be that people don’t know about this
possibility, so there are various different possible explanations.

On top of the regular complaint handling work that we do in this area, we are specifically
mentioned in Article 22b of the Staff Regulations as one of the bodies that individuals can turn
to after they’ve reported internally or they’ve gone to OLAF, and after 60 days or more have
passed, and they feel that nothing has been done. So that’s a specific role we have in the area
of whistleblowing. But again, we don’t receive too many complaints from whistleblowers,
possibly because things are quite good or again maybe they even fear turning to the
Ombudsman, turning an outside body. Obviously, the President of Parliament is also mentioned
in that article, as is the Court of Auditors, but we are one of the specific bodies who are
mentioned, so I’m not sure we would need anything in addition.

A third type of complaint that I should mention, and that I didn’t mention, are anonymous
complaints. For example, the Ombudsman received an anonymous complaint two or three years
ago about a former Commissioner who the complainant argued was in breach of the Code of
Conduct for Commissioners, and because we didn’t know who the complainant was the
Ombudsman simply opened an own-initiative inquiry because she felt that the issue was
sufficiently important to be investigated. We carried out a full inquiry and made a number of
recommendations to the Commission. So that’s a third type of complaint we get that you could
say falls within this general area of whistleblowing. It is important to give you the full picture
about what we do here, so that before trying to change the Ombudsman’s mandate everyone is
fully aware of what we already do.

1-023-0000

Charlotte Grass, Head of Competition and Conformity, Group Vallourec – With regard to the
practical application of the system within companies, we would like to see a framework
established. We have had such a framework for a short time now in France, and we are in the
process of implementing it and making sure we comply with the rules.
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Companies need to be allowed a certain degree of flexibility in order to be able to introduce
arrangements that are effective. In all Member States, companies range in size and operate in
different sectors, some of their employees are shopfloor workers, and there is very real role for
companies here in terms of introducing an official system for passing information upwards.

Currently, companies face certain difficulties. Translation difficulties are just one example. If
you are alerted to something, you need to be able to identify who is responsible for handling
requests for whistleblower protection. Another difficulty is that of dealing with the rules on the
protection of personal data which have to be adhered to in the various Member States.

We also need to introduce arrangements for ensuring confidentiality. We have seen examples,
in the past, of information being quite effectively passed upwards in an informal way in some
companies – a sort of ‘ethical alert’ system – without necessarily any guarantee of
confidentiality in respect of a person’s identity or the facts of the case, and also without any
assurance of the issue being handled within a set time limit. So we are in favour of the
establishment of a formal channel for whistleblower information, provided that companies are
able to adapt the in-house arrangements they put in place. They will, however, have to be
encouraged to communicate those arrangements effectively to their staff so that employees are
aware the channel exists, and know about the process for handling whistleblower information,
the conditions for requesting whistleblower status and the deadlines for action to be taken. It is
up to companies to introduce internal procedures for informing the workforce about these
things.

We are not actually in favour of the first tier of disclosure being the whistleblower’s line
manager, because that can result in things taking too long, in conflicts of interest or in matters
not being addressed. The French idea of having a specific in-house contact person makes for
better communication and has the advantage of offering employees a one-stop-shop.

1-024-0000

Pavel Svoboda, Chair of the Committee on Legal Affairs – Now we have a list of seven
Members, so with your kind permission, ladies, let us take the seven questions and then would
you kindly answer so as to ensure that we fit into our time. The first question is from Mr Pascual
de Grandes.

1-025-0000

Luis de Grandes Pascual (PPE). – Chair, I wish to thank our guest speakers for coming. It
was a wonderful idea to make this a joint meeting of the PANA Committee and the JURI
Committee, because the matters we are discussing are of great legal import, and so this is not
just about making arbitrary noises, but about looking at what can be done to regulate this field
in a way that provides clear legal guarantees.

I have taken good note of the many interesting things that our guest speakers have said; but I
heard one thing which seems to me to be – if I might say – something of an aberration. The
reversal of the burden of proof as the norm seems to me to be inherently the wrong way to go;
it will result in positions of defencelessness and mean, as we have heard, that in private
enterprises the burden of proof will always lie with the employer. This seems quite drastic and
threatens to undermine many of the principles which I am sure we strongly share.

The fact there are exceptions is a separate issue, and in comparative law there is this reversal of
the burden of proof; but the sweeping statement that the end justifies the means and that we can
therefore agree to this rule seems to me to be wrong.

There are two facets to this – and I will keep it brief, Chair. I see democracy as being a system
based on what the public think, and I feel that the PANA Committee is doing a great job, going
even further than the purpose for which it was created, because we are discussing ethical and
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legal conduct that will greatly and genuinely promote, of course, ethics and aesthetics in public
action.

However, I naturally do not believe that a means of communication covered by the professional
secret can be absolutely legitimate if at the same time there is no burden of proof requirement
when a natural or legal person is being accused of an offence. I believe that anyone to whom
prejudice has been occasioned should be able to turn to the Criminal Code. I believe this to be
only right and will not alter my stance unless someone convinces me otherwise. And I think it
will be difficult to convince me otherwise.

On the other hand, it seems to me that when it comes to defining the position of the
whistle-blower, well, rivers of ink have flowed in legal circles in every country, and I think it
wonderful that the Committee on Legal Affairs has seriously and rigorously addressed the issue
of the extent to which that definition can help towards unearthing the truth.

However, that definition needs to be carefully developed and qualified so that it does not imply
impunity, because we do not want to ‘Cubanise’ the system, nor to create a system in which the
legal guarantees are such that they prevent the truth from being ascertained.

Lastly, it is true that, in the business world, trade unions are on the decline, after having been
an extremely useful means of protecting workers, and there is a need to ensure that workers
have the right channels through which to report damaging practices that impact on society.

So let us do this, and let us do it with care. I am in favour of this, provided it is done with the
sensitivity entailed by a principle of law with a basis in free societies.

1-026-0000

Dietmar Köster (S&D). – Thanks for all the presentations. Unfortunately I could not attend
the hearing from the beginning because of an important vote in the Committee on Culture and
Education; sorry about that.

I have the following remarks. For the S&D it is clear that whistleblowers play a crucial role in
revealing misconduct, wrong-doing and illegal activity. From our point of view, whistleblowers
are essential for the purpose of protecting the public interest, for ensuring transparency, for the
fight against organised crime and tax evasion, and they are an essential pillar against corruption
and for ensuring that powerful companies and governments are called to account.

I think we all agree that it is high time for the legal protection of whistleblowers on EU level.
Although in the past Parliament pushed the Commission a lot, the Commission has not proposed
a legislative proposal yet. If whistleblowers are brought before court while at the same time big
companies can practice tax evasion and tax avoidance without any sanctions, then something is
totally wrong in the European Union.

So my first question is: do you see concrete points of reference for the legal protection of
whistleblowers on the EU level in the Treaties? Ms Berrod has already explained it, but are
there any more references on that?

My second question: although we want to strongly protect whistleblowers, we do not want to
create an atmosphere of denunciation and fear in companies between employees, and between
the employees and the employer, so do we therefore need a clear distinction – in the legal base
probably – between whistleblowing and denunciation?

My third and last question is: in the past, there were several cases where Swiss bank employees
sold tax-related information to the tax authorities in Germany. On the one hand, the person
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acted in his personal interest because he was paid for it, but on the other hand he acted in the
public interest. Should we consider such a person as a whistleblower and should we legally
protect him?

1-027-0000

Pirkko Ruohonen-Lerner (ECR). – Thank you, Chair, and thank you to all the experts for
your very interesting contributions. It is fine that there is a desire for the legal protection of
whistleblowers and an effort to improve this in the EU. However, I do wonder if the EU has
any tools to improve the protection of whistleblowers outside the EU too.

Thinking for example of a situation like the Panama Papers: what might happen if the
whistleblower’s identity was disclosed and he or she faced legal proceedings in Panama? Would
there be any possibilities for using EU tools to prepare for this kind of situation, and could such
tools be developed?

In recent decades the importance of various corporate responsibility guidelines in international
business transactions has grown. The UN, for example has its own principles of corporate
responsibility, and the OECD has its Guidelines for Multinational Enterprises. Do you see the
potential for developing such guidelines, and would they be suited to improving the protection
of whistleblowers in the wider sense?

1-028-0000

Maite Pagazaurtundúa Ruiz (ALDE). – Chair, I would firstly like to thank all the speakers;
what they have said is very thought-provoking. We are here because, in a globalised world,
with a technological revolution, many of the most serious offences, public or private – of
corruption, financial crime, tax avoidance, tax evasion, etc. – are transnational; and we, as
MEPs, are considering how we can support and protect whistle-blowers who are acting in the
public interest.

Mrs Hickey said that when it comes to whistle-blowers, we need to see who can report what,
where, when, why and how. The point here is that, as regards the legal basis, what Ms Berrod
said about combining Article 114 and Article 352 falls short when it comes to protecting
something that concerns ethics and a culture of integrity. It falls short when it comes to freedom
of expression; and the powers of ombudsmen, the network of ombudsmen, also falls short.

I would therefore like to ask several questions. One: what direction could we take in guiding a
legal basis in support of our need for a culture of private and public integrity and for an
ethics-based warning system, and how can we better circumscribe, better specify the issue of
public interest and the defence of democracy? That is one thing.

Another thing regards the channel for this: safeguarding whistle-blower confidentiality and
security – and the legal limits for their not being made a factor in enquiries; could a European
regulatory body draw on the Ombudsman for support?

Thirdly, what procedures should be followed? Please could you give us pointers so that we, at
European level, can work on this, both in the PANA Committee and in the JURI Committee.

1-029-0000

Miguel Urbán Crespo (GUE/NGL). – Chair, I would like to thank the speakers very much for
coming and for their presentations.

I believe this to be a key issue. I say this because without whistle-blowers there would be no
Panama Papers, and this Committee itself would not exist, just as the LuxLeaks Taxe 1 and
Taxe 2 Committees would not have existed. We must recognise the role played by
whistle-blowers. Without Ana Garrido, we would certainly not be investigating the Gürtel case
in Spain and the alleged illegal financing of the Partido Popular. Without WikiLeaks and Julian
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Assange or Chelsea Manning, we would not have known what really happened during the war
in Iraq. Without Deltour, there would be no LuxLeaks. That is why we believe that we need
legislation to protect whistle-blowers as human rights defenders, for them to be protected as
human rights defenders.

In connection with this, I would like to ask all of you for certain information that could fuel the
debate we will be having in the drafting committee on the Panama Papers, so that this can be
included in the discussions. And in this respect I would like first of all to ask what would be, or
what experience is there already – what successes – regarding the protection of whistle-blowers
in EU countries that could be exported to other countries in the EU.

This would be an important item to be able to include in the report and to turn into a kind of
code of good practice containing the practices that already exist in EU countries and which
could be extended to other countries. How possible will it be to replicate that experience in
those other Member States? In other words, how can that experience be replicated – not just
explained, but also replicated? How might we even replicate types of good practice within the
EU institutions themselves? Something that we could do straight away would be to already
protect EU officials and employees who may be potential whistle-blowers internally, which is
something I think is important. What steps have been taken around the EU Member States to
draw up legislation? That is something that we talked about, for example, with Julian Assange:
how one could develop legislation beyond the level of the Member States, EU legislation?

In this respect, I would also like to ask not only how that legislation could be developed, but
how you view the Trade Secrets Directive that we adopted in April last year and which, for
example, Deltour himself criticised saying it made the task of whistle-blowers more difficult,
and which was applied and voted for by this Parliament, on a proposal from the Commission,
just one month after the Panama Papers leak. It was quite strange that we should have been
debating the Panama Papers leak and then preventing leaks coming precisely from companies,
as one of the rapporteurs who spoke at the start said. I have several more questions, but as there
is no time will leave it there and thank you once again for coming.

1-030-0000

Molly Scott Cato (Verts/ALE). – First of all, I would like to get back to what the Chair said
at the beginning. By the way, it’s great to see all of you women here. I can’t help thinking that
this is connected to the fact that we have reached the cleaning up stage, and it reminds me of
what Alan Bennett said about history being women following on behind after men with a
bucket, which also has particular relevance in my country with Theresa May at the moment!

So, my first serious point is to come back to the issue of the burden of proof, because I am
writing the opinion for the Committee on Economic and Monetary Affairs, and we want to
suggest the reverse burden of proof. I think some of our colleagues are quite concerned about
that, so I would like to hear a little bit more from you and see if we can convince them between
ourselves. Our view is that whistleblowers shouldn’t be required to prove their status as
whistleblowers, nor should they be required to prove that they acted in good faith in cases where
inaccurate information is disclosed on the basis of honest error; rather it should be on the
employer to have to prove the information disclosed is not in the public interest.

Now, what kind of wording could we use to ensure that in EU legislation, and what kind of
definitions could we use around this reverse burden of proof`? Perhaps you could also explain
how that might work in practice; how the burden of proof is not helping whistleblowers at the
moment and how reversing the burden of proof and putting the onus on employers could work
out better in practice. I am particularly aware of the fact of course that Antoine Deltour was not
able to prove that he was operating in the public interest when clearly that was the case, and he



20 21-06-2017

had tried internal reporting, so can you give us an example of where the burden of proof has
worked well?

Finally, in our own Green proposal for a whistleblower protection law, we suggested that we
might be able to use Article 153 of the TFEU which relates to social rights including workers’
rights. I am quite interested in what you said about the imbalance of power, and it seems to me
that part of the reason that workers now have less power is because trade unions have become
a lot weaker and workers are less organised than they were. I wonder if there’s some scope in
either strengthening trade unions and giving them a role here, or using that part of the Treaty to
support our whistleblower work, or – as I think you also suggested – the possibility of a
company rep specifically for whistleblowers. I’m interested in knowing, if I had some
information and I was just one person in a large organisation, how would I get the support and
protection I needed to have the courage to come forward and report?

1-031-0000

Thomas Mann (PPE). – Thank you, Chair. We have no problem at all with the fact that all the
experts are women. I am familiar with ‘woman power’ from Germany too.

I felt that one very important message came through: that we really need whistleblowers. In
connection with uncovering tax evasion, or corruption, or when irregularities are discovered in
the Member States, it is absolutely essential that these whistleblowers are there. As one of the
experts said, they are active participants in democracy. I think that was a small feather in our
caps.

The Commission asked us in May this year to highlight what opportunities existed to make
whistleblower protection a reality. I was a member of the TAXE I and TAXE II Committees,
and the topic of avoiding prosecution came up there too.

So my question is this: I thought it was an important and interesting approach to say that maybe
we need a supra-national solution, this Article 114 TFEU which has been mentioned. On the
other hand, one of the experts felt that no, broadening the existing scope could be enough. I
think we must try to have a rule at European level which can then be accepted by the Member
States. What do the others think?

And another thing: How would it be if a whistleblower could set up his or her own personal,
protected mailbox, the address of which would not be disclosed, so that tracing would be
impossible? Would that be a way of creating security which whistleblowers could offer us? I
would have been very interested to hear that.

1-032-0000

Vigjilenca Abazi, Assistant Professor, Maastricht University. – Thank you again for your
questions. For the sake of time, and as the lawyer on the panel, I will focus on the legal questions
and I can come back to some of the other questions if necessary.

One of the things that is repeatedly being discussed by all the speakers that came is the question
of the legal basis – which legal basis do we go around and what would be the limitations? To
put it very simplistically, using Article 114 TFEU, which is used for regulating the internal
market means that we limit the whistleblower protection to the private sector. The benefit of
using this Article, as mentioned before, was in the sense that, it can provide a measure which
would require Member States to harmonise protection so it would require more from Member
States in terms of their action for whistleblower protection. However, the question again posed
is whether we see that approach as satisfactory, because it will increase fragmentation and it
leaves out an important sector, important issues outside the protection.
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Furthermore, potentially Article 114 can be used in combination with protection of the
environment or the healthcare sector, which is also not uncommon in terms of the EU directives
that we have seen coming out as legislation from the EU. However, again it is a question of the
scope. Article 153, potentially; I am perhaps slightly biased as one of the authors of the draft
directive that was presented by the Greens last year in May. However, the reason why, after a
lot of legal consideration, that legal route was opted, is because it precisely addresses the
worker, the individual, regardless of the position, regardless of the sector they are in and
regardless of the field they are in. Therefore, it opens the floor for whistleblowers across
Europe.

The one thing that I would like to remind everyone in the room is the paradox that
whistleblowers face in Europe today, like Antoine Deltour – who was mentioned, and I would
like to use his example – of being arrested in his own country, in Luxembourg, whereas almost
the same year the European Parliament declared him the citizen of the year for Europe for
defending values of democracy. I think we really need to be very careful if we want to continue
leaving this paradox open in the future, if we are going to use a legal basis that is actually
limiting and not as comprehensive as it should be.

In terms of burden of proof, legal practice has shown – because there are countries like the US
that have actually had protection rules now for decades – that indeed the moment the burden is
on the shoulders of the whistleblower, it is counter to the logic of even blowing the whistle,
because the individual gets tangled in the mechanics, the reporting procedures, as opposed to
actually dealing, as such, with the accountability processes that should follow.

I very much agree here with the previous speakers who noted that distinctions can be made
between protection – that protection should be afforded per se – and compensation, which
potentially can be made conditional on questions of good faith, or reasonable belief, which is
also another term that is being used in the legislation that we see being applied.

Another question that was asked was the question of the applicability of law outside the EU.
There was the example of a person being accused in Panama, for example. I think there it will
be a question of territoriality and applicability of EU law and, generally, it will be followed by
the individual’s nationality, potentially, meaning that legal measures can be taken in their home
country and not necessarily in the country which is concerned with the disclosure. As some of
the Members pointed out, most of these disclosures are actually transnational, so in that sense
there will always be more countries that are concerned.

Lastly, the question was asked whether we can have an address or something that the
whistleblowers themselves can use to protect their anonymity. There have been earlier
initiatives in the EU, in September 2016, on whistleblower platforms. We see that increasingly
also taking place within journalism and media, but there is a platform that exists also for
whistleblowers in Europe to report in anonymity and which can share documents or information
without having their identity being disclosed. Those are technological tools that actually enable
whistleblowers to disclose.

1-033-0000

Cathy James, Chief Executive, Public Concern at Work. – Yes, many points to cover but some
really good questions. I’ll start with the anonymity. That is something that people will choose
if they don’t think it is safe. What we are trying to achieve here is a matrix of answers that will
give protection to individuals where they are in companies that aren’t going listen, but then also
some work on how companies that do want to listen deal with those whistleblowers and protect
them. And there’s the challenge with this area: you are not dealing with one approach to every
whistleblower, it will depend on the facts, it will depend on the issue they are raising, it will
depend on the company they work for.
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So anonymity is one way. It is not very easy to get legal protection for anonymous disclosures,
because the way that the legal protection works is to show that you have disclosed information
and you have suffered. So you need the causation. If you do it anonymously it is very difficult
to be legally protected. That doesn’t mean we shouldn’t look at ways and means for individuals
to report anonymously if necessary. There is a big piece of research in the UK by the ACCA
that talked about this multitude of different approaches, different channels for individuals to
report through, that helps to build the trust, and those channels will ebb and flow in terms of
their use. So I think anonymity is difficult to put into the legal framework but is obviously very
important.
On the burden of proof, the employer is making the decisions to get rid of the whistleblower,
the employer is making the decisions to undermine the whistleblower, therefore it makes sense
for them to have to prove that there were other reasons for those actions. So I don’t see how it
can be anything but a burden of proof on the employer. The whistleblower is saying ‘I disclosed
information, I’ve suffered’. The employer then has to prove that that suffering wasn’t because
of the disclosure of information. So I think it is quite simple why the burden of proof is – there
are lots of complex ways in which that can go once the burden of proof has been put forward
by the employer as being not because of the disclosure, but the starting point has to be the
burden on the employer.

On Antoine Deltour and the Panama leaks and people like that, we should have a public interest
defence, separate from the protection mechanisms. We should have a public interest defence
for those who are facing criminal liability or prosecution under criminal law in any state. We
should present a real challenge to states, that criminal law should allow for a public interest
defence where a disclosure of information has brushed up against the criminal law; likewise in
relation to a breach of confidentiality, which is criminalised in some places, and breach of secret
information, which is criminalised across the world. We need that protection and that would be
the protection for the leaker in Panama: if he was disclosed then he would need to be able to
show that the information he disclosed was of such high public interest that he should have a
fighting chance of defending himself in those criminal proceedings. So I think that is really
important.

I think there are many mechanisms that could be thought about, in terms of policy rather than
law, to try and make this work in practice on the ground. In the Health Service in the UK we
have a whole new set of principles around freedom to speak up, and individuals are being
appointed within every NHS trust to be a point of contact for whistleblowers. I think we have
to be careful not to put every whistleblower through the same person, because there lie problems
in relation to that individual perhaps not being a person of integrity, so you do need a multitude
of approaches, but someone with overall responsibility operationally, and someone with overall
responsibility on a board level or a governance level, is a really important model that we should
be looking at.

1-034-0000

Frédérique Berrod, Professor, College of Europe – I am going to reply to all the questions
concerning the legal basis.

What can the European Parliament do here? If it wants to introduce a directive that will be
binding on the Member States, especially with regard to transposition, the legal basis that has
been identified would seem the only possible one, unless it is decided to go for a sector-based
approach.

If the key consideration is to protect whistleblowers because they are seen as essential in the
fight against corruption, it is possible to continue laying down sector-specific requirements but
there is a risk there of ending up with too many different approaches. In terms of EU law-
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making, the only real outstanding issue, at least legally speaking, is that of competence sharing.
If that is not addressed, there is a risk of ending up with overly vague legislation which could
thus be open to challenge in the Court of Justice on the ground, for example, that the choice of
legal basis was wrong or that there was no legal basis, and ultimately that would simply mean
putting all the problems off till another day.

If the idea is to afford whistleblowers EU-level protection because they are acting in the
interests of democracy, another option is to go for a Commission communication – that is what
I meant earlier when I spoke of guidelines – to convey the idea that whistleblowers are
absolutely essential to our democratic society.

The advantage of such a solution is that the issues of competence sharing and of the legal basis
no longer arise, at least not in the same way, legally speaking.

We also need to think about what sort of action we would like to see the Member States taking.
Do we expect them all to go for a system of protection and thus for a basic set of rights, or
would we prefer to see them gradually harmonising their existing legislation, moving from a
sector-based approach towards a cross-cutting one, and aiming for a higher level of protection
than that which has been discussed at the Council of Europe? If the answer is the latter,
procedures would also have to be put in place for submitting notification of national rules and
possibly of the roles of the bodies involved, especially the national ombudsmen, so that
divergences and differences could gradually be identified and progress could be made towards
more shared provisions for protection.

Approaching the issue on the basis of a Commission communication has a number of
advantages, and that type of approach is currently being discussed in relation to several
measures in the services package. There is certainly a less binding effect on the Member States
that way. So the key thing is to decide what course we want to take: do we want to impose
binding requirements on the Member States or are we more concerned with getting across the
image of the EU as a place where whistleblowers are protected – which, in political terms, is
very important.

1-035-0000

Rosita Hickey, Head of Strategic Inquiries Unit, EU Ombudsman's Office. –Just on anonymity
and protection of whistleblower’s burden of proof, and on your own question about public
interest, a couple of things. Regarding anonymity, in our rules we say that, if you want to turn
to the Ombudsman anonymously, that is fine, you can do that, but then of course you are not
protected by these rules, so we mention that it is a possibility but that there is also is a potential
downside.

In terms of the burden of proof, I think we all want to avoid painting any type of scenario. I
think there was a risk of conflating a number of different issues, but there is certainly no
question of a situation where an individual can turn with impunity to the press with any type of
allegation, and that business is basically on the back foot in terms of having to defend itself. I
do not think that anyone is trying to depict that sort of a scenario in terms of the extent of
protection for whistleblowers. But I think any good whistleblowing system provides for a step-
by-step procedure with safeguards on all sides. I think that that has to be said.

But if you take the example of an individual who simply does not know if what they are about
to report is sufficiently serious misconduct, if you take the EU Staff Regulations, of course they
should be protected. They should not be unprotected because it is eventually found that actually
what they reported about their superior was not sufficiently serious and did not fall under the
definition of what is provided for in Article 22a of the Staff Regulations. So I think we should
be careful about that. That is what we are talking about: in that type of a situation, of course the
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individual should be protected, but it is not limitless. The protection is not without its limits and
there should be an article, as there is in our Rules, about abuse of procedure, so that somebody
does not abuse the procedure and cast aspersions about people without any grounds or for the
wrong reasons, but there the burden of proof should indeed be on the employer.

In terms of the question you asked about the Ombudsman and what role we can play, I think
we should remember that the EU Staff Regulations provide, in the article on whistleblowing,
that OLAF, the anti-fraud office, really is the whistleblowing office, because it is the one that
is mentioned alongside your own institution. So, first and foremost, you report internally, but
if you do not feel confident to do that, you turn to OLAF. I think if there is a whistleblowing
office, it is really provided for in the Staff Regulations as OLAF and, only as a second tier you
have the Ombudsman, the President of Parliament, and the Court of Auditors.

Finally, in terms of how best to go about all of this, one of the things that I did not mention –
one of the novelties about the new Staff Regulations – was that they talked about rules. So it
was no longer about policies but about rules that can be enforced. I think it is important that
there is legal protection and rules that can be enforced for individuals.

1-036-0000

Charlotte Grass, Head of Competition and Conformity, Group Vallourec – I would like first
to say something more about the distinction between anonymity and confidentiality. It is a very
complicated matter for a company to process a request from an anonymous person, and I cannot
really see how protected status could be granted to someone who is not identified. We are, of
course, in favour of introducing arrangements for confidentiality.

Naturally, companies do receive and deal with anonymous approaches: doing so can even be a
means of detecting potentially non-compliant practices and, in most cases, the company itself
will open an internal investigation. But approaches of that kind would not necessarily fall within
the scope of the specific protected status for whistleblowers.

With regard to the burden of proof, we need a clear and precise definition of what a
whistleblower is, so that companies can effectively determine whether a given disclosure comes
under the heading of whistleblowing.

There is a further point I would like to come back to: I had said we were in favour of restricting
the scope of whistleblowing to breaches of national or international law, because if we seek to
frame the definition more broadly, in terms of protecting the public interest, it will be harder to
apply at company level. What does the company do when it is alerted to an issue? It opens an
internal investigation, using either external or internal investigators, and on the basis of the
outcome it decides whether to impose penalties and whether to take the matter to the police or
the courts. How could a company impose internal penalties on the basis of a concept as vague
as that of the public interest?

1-037-0000

Chair. – I had to go and vote, and unfortunately this took a bit longer than planned, because
the Chair had forgotten his glasses and we had to double-check everything.  He was unable to
see what the majorities were. I am sorry. Thanks very much for standing in for me, Ana.

1-038-0000

Ana Gomes (S&D). – I would just like to confirm that indeed, concerning Commission
whistleblowers, reverting to OLAF is definitely important. There was the case of Roelie Post,
who exposed the perversion of international adoption systems so as to actually blackmail
Member States, but that triggered another reaction from the employer – in this case, the
European Commission. First she was considered to be mentally disturbed, and now it is about
extorting money from her, in the form of money she should reimburse for the days that she
missed work.
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It is an interesting case and I will soon be organising a hearing on it, but anyhow my question
is: should we not actually consider that whistleblowers and the protection of whistleblowers
should be a case for asylum? Namely, considering whistleblowers from third countries, and the
fact that often they denounce corruption and crimes that exposes them to human rights
violations, but often as well that by denouncing these crimes they are exposing human rights
violations.

1-039-0000

Julia Reda (Verts/ALE). – I would also like to get back to the question of definitions. I think
we can all agree that the protection of whistleblowers should be based on objective criteria, on
the quality of the information. However – and I think this is what the rapporteur was getting at
– how can we make sure that… if the whistle-blower makes a factual error, thinking that the
information they were disclosing was fulfilling the objective criteria, but then it turns out that
it was not? I think I gathered from your responses that you think that ‘good faith’ might not be
the right wording for this because it implies an intentional element but, if you make this purely
a factual error, would ‘reasonable belief’ then be the right way of formulating this?

The second question is about the definition of the objective criteria. In Parliament we always
had the intention to protect whistleblowers who disclose information that, for all intents and
purposes, is legal. We had this discussion in the Trade Secrets Directive and also – looking
back at the history of some of the important whistleblowing exercises – the disclosures of
Edward Snowden, for example, were certainly crucial for strengthening the Data Protection
Regulation. So it is necessary to protect whistleblowing in cases where the information
disclosed is perfectly legal but points out the need to update the legislation and to make it illegal.

In the Trade Secrets Directive, in the end Parliament agreed with the Council on the word
‘wrongdoing’, but it led to a lot of confusion, especially when it came to the translation of the
word ‘wrongdoing’ into different languages, even to the extent that the judge in the LuxLeaks
case was using a different French translation of ‘wrongdoing’ from the one Parliament’s
services were using and these had completely different meanings, basically regarding the
question of whether or not wrongdoing requires some sort of administrative malpractice or
anything like that, or whether purely unethical, but lawful, behaviour is covered by this word
‘wrongdoing’. So should we use the word ‘wrongdoing’ at all? Should we instead simply focus
on the public interest with an indicative list, as you suggested, and not talk about wrongdoing,
reprehensible behaviour or anything like that? How do we need to formulate it to get to the
conclusion that the whistleblower who is disclosing completely legal information can be
covered by this definition?

1-040-0000

Cathy James, Chief Executive, Public Concern at Work. – I am happy to talk on that. I think
the illustrative list is the answer. You will always have grey areas in this. The Council of Europe
recommendation says that the whistleblower who is wrong should be protected. In the UK law,
the reasonable belief in the wrong-doing can be completely wrong. There was a leading case
around religious discrimination that was not a legal obligation at the time. The individual
reasonably believed that there was a legal obligation not to religiously discriminate – I think
that there was after the case, but at the time there wasn’t a legal obligation – and that
whistleblower was protected.

The Council of Europe recommendation does cover this and talks about the public interest. I
think we do need an indicative list. The most recent one, I think, is in the Irish Protected
Disclosures Act, which has the same categories of wrong-doing as in the UK law, but includes
some of the ones that are in US law, like a gross waste of funds or gross mismanagement. That
is going to be an area that perhaps organisations don’t consider to be one in which special
protection should be given to their staff – those who question gross mismanagement. So there
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will be areas of tension in that issue, but I do think a lot of these issues have been covered in
the Council of Europe recommendation and the guidance note that accompanied it.

There was one other point I just wanted to make about the selling of information, which I think
was mentioned by somebody in an intervention. In the UK law, if you personally benefit from
the disclosure, in the wider context if you’re disclosing wider, to the media for example, you
cannot be protected. So the tests that are applied in the law mean that it is much simpler to be
protected if you’re disclosing internally. It becomes a little bit more difficult if you go to a
regulator, you need to have some substance to the concern, but if you go wider, that is when the
court looks at whether it was objectively reasonable and looks at whether you have personally
gained by making the disclosure. And if you choose to sell your story, that is the way you’re
being compensated.

So there was definitely a debate at the time in the UK Parliament around having those checks
and balances, and wider disclosure is much harder deliberately because you’re balancing the
competing interests of the public interest and the legitimate rights of organisations to deal with
things internally. We should definitely be in a position where we don’t say you have to raise it
internally first, though: you need that flexibility to go straight outside – and straight to the media
if need be – but it is rare, that doesn’t happen all the time. Of course it does happen, but it
doesn’t happen all the time.
1-041-0000

Rosita Hickey, Head of Strategic Inquiries Unit, EU Ombudsman's Office. – I would just like
to reply to Ms Gomes to thank her for bringing that complaint to our attention. We will go to
the Commission and inspect the file in that case. We have informed the Commission about that
and will speak to the officials involved. So that is the next step. Thank you for informing us
that there will also be a hearing.

1-042-0000

Vigjilenca Abazi, Assistant Professor, Maastricht University. – Indeed, coming back also to
what was being said in the first round of questions, in the sense of selling data and all of that,
we should make clear and emphasise that one of the essential elements of whistleblowing is
indeed the public interest. The idea of disclosure is not, and this confusion sometimes between
what is whistleblowing and what is leaking information was also mentioned. Indeed, these are
very fluid and it is a very thin line of categories, but generally I think what is emphasised across
the board in good practice, including in the recommendations of the Council of Europe, is the
idea of public interest – that disclosure in one way or another actually leads to an improvement
of laws, better conduct, better management of funds, etc.

To answer the more specific questions that were posed with regard to the objective criteria, and
indeed the question of wrong-doing – of course in the EU context this is even more problematic
because of the translations and because of different legal systems, and there are legal systems
in Member States that are much more open, for example – not even just that the act has already
been committed, but that there is a threat to public interest, correct? That is even broader, and I
think that is actually an important thing for the EU to keep in mind, because the purpose of
whistleblowing is not only to blow the whistle once the wrong-doing or the misconduct or the
breach has taken place, but even when the person, the worker, the individual suspects that it is
going to happen. So the threat to public interest is actually another point.

So what I want to say with that, and I fully echo the idea of this category and leaving it more
broadly, because at the end of the day even the best of laws cannot cover every single life
situation. I think that trying to be too detailed and too precise in the law can actually be counter
to the idea that it will provide clarity or certainty, because it might set the frames too narrow.
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I don’t think necessarily the wording of wrong-doing as such is an issue, as long as the
categories and the opening of the provision does provide for space so that it is not a conclusive
provision but that it does leave open space for other situations. Then, of course, in a way it is
sort of throwing the hot potato to the courts because at the end of the day if the situation does
reach the courts, it would be for the courts, for example, to determine whether it was in the
public interest or not.

Of course, some element of unpredictability – if I can say so – will remain, but I think it is much
better to leave an open provision as opposed to trying to be conclusive or to be very definite s
regards what action can fall under blowing the whistle, under public disclosure basically. I fully
agree with regard to reasonable belief. Often for individuals there is something wrong, though
it is not necessarily be so in absolutely every single case, or indeed sometimes – as was
mentioned also previously – it would not specifically fulfil the criteria. But in essence what is
the main goal? Is the procedure for whistleblowing a question of taking in information and then
trying to create a procedure that focuses on actually reviewing, evaluating, whether there is
misconduct, or being stuck in the first phase where we are just dealing with the individual first
and foremost and maybe even forgetting what is being reported as such?

I hope I am being clear in saying that if we put too much emphasis on good faith, reasonable
belief or the individual aspect, it sort of makes the process stuck in this very initial phase as
opposed to actually continuing the step-by-step procedure for reviewing, validating and
following up on what is actually being reported.

1-044-0000

Miguel Urbán Crespo (GUE/NGL). – Chair, I may have lost track, but saw no answer as to
what our guests think the effect might be of the Trade Secrets Directive adopted by this
Parliament, on a proposal from the Commission, and how precisely it might prevent the
effective protection of whistle-blowers in European companies. I believe this is a key issue for
us.

The second question is that while the report on the protection of whistle-blowers has been
adopted by the CONT Committee, it is at a standstill in the JURI Committee. A number of
measures have been adopted in the CONT Committee, and we would like to have their views
on these, like the independent information-gathering body with offices in the Member States,
the special unit within Parliament dedicated to receiving information from whistle-blowers and,
lastly, the establishment by the Commission and the EU Public Prosecutor’s Office of
communication channels for the parties involved in reports and the drawing-up of a standard
protocol for whistle-blowers.

We would like to know their views on this.

1-045-0000

Frédérique Berrod, Professor, College of Europe – With regard to the Trade Secrets Directive,
I do not see any impediment there to introducing protection for whistleblowers, who are, in any
case, one of the categories exempt from penalties under that directive.

The way the issue is addressed in the Trade Secrets Directive is simply typical of the directive’s
approach. Because the main concern is to protect secrecy, the directive necessarily positions
whistleblowers as an exemption to the secrecy provisions. That in no way rules out their being
entitled to protection in their own right. With regard to the definition of a whistleblower, I
believe that it must be as broad as possible and that the protection of the public interest must be
emphasised. Denunciations made just for the sake of it can thus be filtered out, and the
definition therefore needs to be accompanied by the tiered protection and reporting-channel
arrangements we have discussed, which, in my view, are absolutely essential if we genuinely
want a system of whistleblower protection that is mindful of the interests of both companies
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and society. And the same balance of interests that is apparent in the Trade Secrets Directive
must be applied equally systematically when it comes to determining reporting channels.

1-046-0000

Cathy James, Chief Executive, Public Concern at Work. – It was just to say that the Trade
Secrets Directive definitely was a worrying development and I think it is in the context of the
leaking of information that you get a clampdown in terms of confidentiality, and that will
happen legally and within organisations. Also just to say that the reason the Public Interest
Disclosure Act was put on the statute books was to look at a common law principle that there
is no confidence in iniquity. You cannot hide wrong-doing under duties of confidentiality –
whether it is trade secrets, whether it is official secrets, whatever kind of secrets. That should
not be used to tie up wrong-doing. That is the principle that we are trying to unravel here.

1-047-0000

Chair. – I would like to thank the experts: That was very instructive. It is very positive that
they are all women. They gave us a lot of useful ideas, particularly for our three rapporteurs,
Ms Rozière, Mr Kofod and Mr Ježek. Thanks also to my colleague Mr Svoboda, Chair of the
Legal Affairs Committee, for his excellent conduct of the negotiations, and thank you to the
interpreters. Our meeting lasted exactly two hours and two minutes; it was a very interesting
and good discussion. I wish you all the best. We may come back to you, if it turns out to be
necessary. Thank you, I declare the meeting closed.

(The meeting closed at 11.10)


